ATTENTION:  LOCAL ARC CHAPTERS AND MEMBERS

THE ARC OF PENNSYLVANIA ACTION ALERT (04/11/2003)

URGE YOUR LEGISLATORS TO REJECT HB 1073

REP. GANNON’S BILL WOULD NOT PROVIDE ADEQUATE PROTECTIONS FOR PEOPLE WITH MENTAL RETARDATION FACING THE DEATH PENALTY FOR A CAPITAL CRIME

On April 7, 2003, Representative Gannon introduced HB 1073, a bill that addresses the issue of the death penalty as it pertains to persons with mental retardation facing capital murder trials.  Although the bill purports to protect people with mental retardation from the death penalty, in reality its provisions make it nearly impossible for a person with mental retardation to be protected from the ultimate punishment that can be levied by the judicial system.  HB 1073 falls short of providing crucial protections for people with mental retardation, and it does NOT complement SB 26, the Helfrick Death Penalty bill favored by The Arc of PA and many civil rights organizations.
The Arc of PA does not support HB 1073 for the following reasons:

· HB 1073 does not provide for a pretrial determination of mental retardation.  Rather, it requires that a jury “begin its deliberations by considering whether the defendant is mentally retarded…If the jury finds by a preponderance of the evidence that the defendant is mental retarded, it shall impose a sentence of life imprisonment.”  This means that a jury would be charged with evaluating the complicated medical, educational and social records of an accused person to determine a diagnosis of mental retardation.  To ask a group of laypersons who probably lack a specific background in mental retardation to make such a determination is unfair to the jury and puts the defendant’s rights at risk unnecessarily;

· HB 1073 does not incorporate the widely accepted definition of mental retardation that is supported by The Arc and the American Association on Mental Retardation and that is included in the DSM IV.  Although this bill acknowledges the upper IQ threshold of 70 for the purposes of diagnosis, it does not include the portion of the mental retardation definition that considers deficits in adaptive skills areas.  This is a crucial aspect of the mental retardation diagnosis that cannot be omitted.  Further, HB 1073 requires that “the defendant’s ability to function is significantly impaired in a manner that is reflected in the facts of the case such that the defendant either was unable to appreciate the criminality of the conduct...unable to conform the conduct to legal requirements.”  This piece of Representative Gannon’s MR definition is not part of the DSM IV definition of mental retardation and does not address deficits in adaptive skill areas.
· HB 1073 requires documentation of the mental retardation diagnosis through “contemporaneous written records of early childhood.”  This language does not allow for the possibility that the age of onset of mental retardation or the age of diagnosis occurred at or before the age of 18, but not in early childhood.  Not all individuals with mental retardation received an MR diagnosis in “early childhood,” but this does not make their diagnosis any less valid.
As you can see, HB 1073 will not provide for the protections that The Arc of PA and other advocacy organizations seek.  Rather than seek amendments to this bill, The Arc of PA urges the House and Senate leadership to defeat HB 1073 and instead pass Senator Helfrick’s SB 26.  This bill contains the provisions necessary to ensure that no person with mental retardation is executed in Pennsylvania.
WHAT YOU CAN DO

We must take a two-pronged approach to making our position known to our legislators:

1) Contact members of the Senate Judiciary Committee and encourage them to support Senator Helfrick’s SB 26, a bill that:

· Uses of the nationally recognized definition of mental retardation, as written by The Arc of the United States and AAMR, and used in the DSM-IV, with an upper IQ threshold of 70 and an age of onset of 18 or younger;

· Offers defendants the option of a pretrial judicial determination of mental retardation, and;

· Ensures that no individual with mental retardation is executed.

We must also urge Committee members to:

· Reject Senator Boscola’s planned Death Penalty/MR bill, announced in March, which is likely to mirror the Gannon bill, and;

· Reject the Gannon bill (HB 1073), should It pass the House and be referred to the Senate Judiciary.

2) Contact members of the House Judiciary Committee and the House leadership and urge them to reject Representative Gannon’s HB 1073 on the aforementioned grounds.

As you make contact with your legislators, please remind them that, contrary to what the confusing assertions of District Attorney’s Association suggest, there are some key facts about mental retardation and imposition of the death penalty that must be considered when voting on SB 26:

· Mental Retardation cannot be faked.  It is a diagnosis received at the age 18 or younger, and is generally well documented in an individuals' medical, school and public welfare service files.  An individual cannot commit murder (or any crime) and then simply fake an IQ test or convince an informed judge or trained professional that he/she has mental retardation.

· There is a strong, objective definition of mental retardation that is used and accepted as the professional standard nationwide.  This definition is supported by nearly all professionals in the field of mental retardation, including The Arc of the United States and the American Association on Mental Retardation, as well as in the DSM IV.  The Gannon/Boscola proposals would create a new definition of mental retardation and a new procedure for determining mental retardation in defendants.  To allow such a divergent definition and procedure for determining mental retardation would put PA outside of accepted practice among professionals as well as other states that have already passed good death penalty bills on this issue.  Senator Helfrick supports a definition of mental retardation that is in agreement with accepted professional practice.
· Mental Retardation is NOT the same as mental illness, and these terms cannot and should not be used interchangeably.  Please remind our legislators that, although the recommendations from the DA's Association seem to blur the distinction between these two conditions, PA must take great care to separate mental retardation from mental illness for the purpose of addressing imposition of the death penalty for persons with mental retardation.

· It is far less costly to allow a pre-trial judicial determination of mental retardation for a defendant than it would be to pursue a capital murder case and reserve the mental retardation determination until the jury phase of a trial.  If the state can go into a trial with the mental retardation issue having already been addressed, it will be easier and less expensive to seat a jury in a non-capital murder case.

· To ask a jury to consider mental retardation at the same time they are considering the facts of the alleged crime will make it very difficult for that jury to fairly and effectively consider the evidence of mental retardation.  In fact, when presented with the difficult facts of the alleged crime, it is likely that the evidence of a mental retardation diagnosis would be obscured by the facts of the case.  It is inappropriate to ask a jury to make a post-trial determination of mental retardation.

· SB 26 would not absolve people with mental retardation of guilt or allow them to avoid punishment for any crime of which they are convicted.  It would simply eliminate the ultimate penalty of the death sentence for these individuals.  They would not go free or "get off easy" - they would simply face life in prison instead of the death penalty.

· SB 26 would put Pennsylvania in the position of supporting the Supreme Court's majority decision in the Atkins case, issued in 2002.  PA should enact legislation that reflects the national consensus against imposing the death penalty for individuals with mental retardation who have been convicted of murder.

IF YOUR LEGISLATORS HAVE SPECIFIC QUESTIONS ABOUT LEGAL PROCEDURES AND THE CONSTITUTIONALITY OF SB 26, PLEASE DIRECT THEM TO LARRY FRANKEL AT THE ACLU OF PENNSYLVANIA, WHO CAN BE REACHED AT (215) 592-1813, extension 118 or lfrankel@aclupa.org
Senate Judiciary Committee Members:

	Stewart Greenleaf, Chairperson, Bucks, Montgomery

Phone (717) 787-6599; Fax (717) 783-7328
	Jay Costa, Co-Chairperson, Allegheny

Phone (717) 787-7683; Fax (717) 783-5976

	Allyson Y. Schwartz, Philadelphia, Montgomery

Phone (717) 787-1427; Fax (717) 772-0572
	Jeffrey E. Piccola, Dauphin

Phone (717) 787-6801; Fax (717) 783-3722

	John C. Rafferty, Jr. – Chester, Montgomery, Berks

Phone (717) 787-1398
	Edward Helfrick, Columbia, Montour, Northumberland, Snyder, Union

Phone (717) 787-8928; Fax (717) 787-9715

	Michael A. O’Pake, Berks

Phone (717) 787-8925; Fax (717) 772-0578
	Mary Jo White, Clarion, Butler, Lawrence, Venango

Phone (717) 787-9684; Fax (717) 787-6088

	Allen G. Kukovich, Westmoreland

Phone (717) 787-6063; Fax (717) 772-0580
	Charles D. Lemmond, Luzerne, Monroe, Susquehanna, Wayne, Wyoming

Phone (717) 787-7428; Fax (717) 787-9242

	Jane M. Earll, Erie

Phone (717) 787-8927; Fax (717) 772-1588
	Lisa M. Boscola, Monroe, Northampton

Phone (717) 787-4236; Fax (717) 783-1257

	Jane Orie, Allegheny

Phone (717) 772-9943; Fax (717) 772-2470
	


House Judiciary Committee Members:

The Honorable Thomas P. Gannon, Chair

Phone – 717-783-6430; Fax – 717-783-0683

The Honorable Jerry Birmelin

Phone – 717-783-2037; Fax –717-705-1945

The Honorable Kevin Blaum

Phone – 717-783-2580; Fax –717-787-0862

The Honorable Pat Browne

Phone – 717-787-6572; Fax – 717-705-1998

The Honorable Raymond Bunt

Phone – 717-787-6937; Fax –717-772-6952

The Honorable Craig A. Dally

Phone –717-783-8573; Fax – 717-705-1948

The Honorable Frank Dermody

Phone – 717-787-3566; Fax – 717-787-8060

The Honorable William Gabig

Phone – 717-772-2280; Fax – 717-705-2012

The Honorable Kate Harper

Phone – 717-787-2801; Fax – 717-787-2022

The Honorable Tim Hennessey

Phone – 717-787-3431; Fax – 717-787-0860

The Honorable Kelly Lewis

Phone – 717-787-6492; Fax – 717-705-1922

The Honorable Stephen R. Maitland

Phone – 717-783-5217; Fax – 717-772-5499

The Honorable Kathy Manderino

Phone – 717-787-1254; Fax – 717-705-2089

The Honorable Mark S. McNaughton

Phone – 717-787-1230; Fax – 717-787-3821

The Honorable Dennis M. O’Brien

Phone – 717-787-5689; Fax – 717-787-1339

The Honorable John E. Pallone

Phone – 717-783-1819; Fax – 717-772-9984

The Honorable Joseph A. Petrarca

Phone – 717-787-5142; Fax – 717-705-2014

The Honorable Don Walko

Phone – 717-787-5470; Fax – 717-783-0407

The Honorable LeAnna M. Washington

Phone – 717-783-2175; Fax – 717-783-8724

The Honorable Tim Hennessey

Phone – 717- 787-3431; Fax: (717) 705-2095
The Honorable Douglas Reichley

Phone – 717- 787-1000; Fax: (717) 705-7012
The Honorable Curt Schroder

Phone – 717- 783-2520; Fax: (717) 705-1994
The Honorable Katie True

Phone – 717- 705-716; Fax: (717) 705-1946
The Honorable Melissa Murphy Weber

Phone – 717 – 783-206; Fax: (717) 705-1942
The Harold James

Phone – 717- 787-947; Fax: (717) 787-7517
The Honorable Dan Frankel

Phone – 717- 705-1875; Fax: (717) 705-2034
The Honorable Daylin Leach

Phone – 717- 783-9114; Fax: (717) 787-0861
The Honorable Greg Vitali

Phone – 717- 787-7647; Fax: (717) 705-2089
To contact your legislators online, visit our ONLINE ACTION CENTER at http://www.thearcpa.org/action.html.  Click on the “PA Action Center” link on the left navigation bar.  You can search for lawmakers by zip code.   Please call Kristi O’Connell Myers at 1-800-692-7258 or email komyers@usa.net to report your contacts with legislators.
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